SEMAPHORE

Latest NZ Maritime Legal Developments

Banning the Entry of Substandard Ships

New Zealand'’s Transport Accident Investigation Commission (TAIC) has recommended that the
director of Maritime New Zealand (MNZ) be given the power to ban substandard foreign-flagged
ships from entering New Zealand waters. The recommendation comes in its final report on the
Singapore-flagged containership Shiling.

The Shiling was outbound from Wellington on 15 April 2023 and was turning into the Wellington
Harbour entrance channel when a blackout caused its main engine to stop. The momentum from the
turn carried the ship into shallow water. The bridge team managed to stop the ship from grounding by
using both its anchors. The ship was towed back to port by tugs.

After repairs had been made, the Shiling departed Wellington for Singapore. The bilge water holding
tanks and engine room bilges were full, and water had started to accumulate on the engine room tank
top. The Shiling began to roll after entering the Tasman Sea. The water on the tank top entered the
void under the main engine sump. The diaphragms there had deteriorated. This allowed the bilge water
to enter the lube oil tank. The lube oil pumps lost pressure and the main engine stopped. The Shilling
was unable to manoeuvre and began to roll heavily. The Shiling had to be towed to Golden Bay and
eventually back to Wellington for further repairs. It was detained by MNZ for repairs and survey, before
departing for Singapore in July 2023.

TAIC found that several safety-critical systems on the Shiling, including its generators, were in a
deteriorated condition. The diaphragms had very likely not been inspected for several years and
almost certainly were not in a seaworthy condition. This was despite the fact that the ship held valid
statutory and classification society certificates.

The Shiling had a history of issues. In the year to March 2023, MNZ issued 16 deficiencies against the
ship. In the year prior to the ship’s purchase by its current owner in 2020, 19 deficiencies had been
issued against it in five port state control inspections in Russia, China and Chile. It suffered two engine
failures in New Zealand in 2022. Since August 2018 it had been classified as a high-risk vessel under
the Tokyo Port State Control Memorandum of Understanding.

However, the director of MNZ does not have the power to ban ships from entering New Zealand waters
based on repeated poor survey performance. The director of the Australian Maritime Safety Authority
does have this power. It can be exercised based on serious, repetitive poor surveys or port state
control performance. TAIC recommended that the Ministry of Transport consider legislating to give the
director of MNZ this power. It said that substandard ships present real risks to crew, pilots, stevedores
and other contractors, as well as the environment.

TAIC noted that Australia had pursued an intensive port state control campaign for many years. This
included exercising the power to refuse entry to substandard ships. TAIC concluded that this had
deterred owners and operators of substandard ships from trading to Australia.

MNZ told TAIC that it had significantly enhanced port state control activity in recent years.
But detaining ships under port state control was the only tool it currently had, beyond inspections
and education.
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While the flag state has primary responsibility for
ensuring a ship meets the necessary standards,
International Maritime Organization (IMO)
conventions recognise the role of port state
jurisdiction. The IMO has described port state
jurisdiction as “of an essentially corrective kind: it
aims to correct non-compliance or ineffective flag
state enforcement of IMO regulations by foreign
ships voluntarily in port and is an incentive for flag
state compliance”. Enabling a port state to ban
unseaworthy ships from its waters and ports is
therefore consistent with international maritime law.

It will be interesting to see whether the Government
takes up the TAIC recommendation and introduces
legislation to enable MNZ to ban substandard ships
from New Zealand waters. Daniel Jackson
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