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Latest NZ Maritime Legal Developments
High Court Issues First Decision Under New MACA Amendments

The High Court has recently issued the first decision on an application for customary marine title under 
the Marine and Coastal Area (Takutai Moana) Act 2011 (MACA) since Parliament passed amendments 
to MACA (the amendments) last year. 

In Re Cain [2026] NZHC 343, Churchman J found that the applicant group had established customary 
marine title around the Ruapuke Island Group. 

The Ruapuke Island Group is in Foveaux Strait. It is centred on Ruapuke Island and includes various 
smaller islands. Ruapuke Island lies 22 kilometres south-east of Bluff and 30 kilometres north-east of 
Oban (Stewart Island). 

The applicants represented the whānau who were the landowners of the Ruapuke Island Group. 
Unusually, ownership of the Ruapuke Island Group has remained entirely in Māori ownership since 
1840, being passed down the generations by the whānau. This complete ownership and the isolation 
of the islands meant that they had remained unusually free from outside interference.

MACA was passed to replace the Foreshore and Seabed Act 2004, which extinguished all Māori 
customary title in the foreshore and seabed and vested the foreshore and seabed in the Crown. MACA 
provided that no-one owns the common marine and coastal area (as the foreshore and seabed is 
now termed), restored customary interests that were extinguished by the Foreshore and Seabed Act, 
and enabled applications to be made to the High Court for recognition of customary marine title and 
protected customary rights. 

To establish customary marine title, it is necessary for an applicant group to show that it holds the area 
in accordance with tikanga and has exclusively used and occupied it since 1840 without substantial 
interruption (or, in certain circumstances, has received it in accordance with a customary transfer). 
Customary marine title will not exist if it has been extinguished as a matter of law.

On 24 September 2024 the Government introduced a bill to amend MACA by making the test for 
establishing customary marine title more stringent. This followed the judgment of the Court of Appeal  
in Re Edwards Whakatōhea [2023] NZCA 504, [2023] 3 NZLR 252. The Government proceeded 
with the bill despite the Supreme Court allowing the Crown’s appeal from this judgment in  
Whakatōhea Kotahitanga Waka (Edwards) v Te Kāhui Takutai Moana O Ngā Whānau Me Ngā Hapū 
O Te Whakatōhea [2024] NZSC 164, [2024] 1 NZLR 857. The Government claimed to be restoring the 
original intention of MACA, but this was strongly contested by Hon Chris Finlayson KC, who had been 
responsible for the development and passage of MACA as Attorney-General. 

The amendments had retrospective application of a highly unusual type. Normally, even when 
Parliament legislates retrospectively, it preserves the position of those who have already secured court 
judgments in reliance on the existing law. But the amendments declared that any judgments granting 
customary marine title that were issued between 25 July 2024 (the date the Government announced its 
proposed amendments to MACA) and 24 October 2025 (when the amendments received royal assent) 
“must be taken to have no legal effect, and never to have had legal effect”. These judgments had to be 
reconsidered under the new law. 
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This happened in Re Cain. Justice Churchman issued a judgment on 22 August 2025 granting the 
application for customary marine title. But the amendments nullified this judgment and required it to be 
reconsidered under the new law. This necessitated the further judgment issued on 26 February 2026. 

The Attorney-General and the seafood industry representatives accepted that the applicant group 
was likely to meet the new test for customary marine title. The only opposition came from a litigant in 
person whose submissions were described by Churchman J as “often confused”. Given this, it was 
not necessary for Churchman J to discuss the interpretation of the amendments as fully as might have 
been required in different circumstances. 

However, Churchman J still made some useful comments. He accepted that exclusive use and 
occupation did not require the actual exclusion of all others, and that substantial interruption was a 
matter of context and degree. Not all interruptions would be substantial. His Honour considered that 
the Supreme Court’s concept of whether the applicant group had been “crowded out” by other uses of 
the area was still useful under the new law. 

The MACA amendments are likely to receive consideration from the higher courts in due course, but 
Churchman J’s judgment provides a useful starting point. 

Oceanlaw New Zealand acted for the applicants in this case.
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