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Te Ohu Kai Moana Trustee Ltd v Attorney-General [2025] NZHC 657, [2025] 2
NZLR 382

The High Court’s judgment in Te Ohu Kai Moana Trustee Ltd v Attorney-General found that the Crown
had breached the Fisheries Settlement by depriving Maori of fishing quota in order to pay debts to
other fishing operators (so-called 28N rights holders).

The judgment broke new ground regarding the enforceability of te Tiriti o Waitangi/the Treaty of
Waitangi settlements and could lead to significant compensation, although the Crown has appealed it.

Background

The case had a complex factual and legal background. New Zealand introduced a Quota Management
System (QMS) for fisheries in 1986 to address overfishing. Fishing operators were allocated quota
based on their catch history. The Government provided compensation to operators whose catch was
cut. The operators were offered two options. The first was a cash payout. The second was to receive a
deferred entitlement to future quota if and when the quota for the species was increased in the future.
This was provided for in s 28N of the Fisheries Act 1983.

Originally, when the quota for a species was increased, the Crown could do what it liked with the new
quota — for instance, by auctioning it off. On the other hand, quota owners would receive compensation
if the quota for a species was reduced. But the QMS was subsequently changed so that quota holders
automatically received increases or decreases to their quota when the overall quota for a stock was
increased or decreased. They no longer received compensation for reductions in quota.

The effect of this change was that 28N rights now came at the expense of other quota holders, rather
than of the Crown. Quota holders would suffer the cuts when quota for a stock was reduced, but 28N
rights holders would take priority for any subsequent increases in quota. Where there were significant
falls and subsequent increases in the quota for a stock, existing quota holders — including Maori —
could lose significant proportions of their quota share to 28N rights.

Article 2 of te Tiriti o Waitangi/the Treaty of Waitangi guarantees Maori, in the English version,
“full exclusive and undisturbed possession of their ... Fisheries ... so long as it is their wish and
desire to retain the same in their possession”. In the Maori version, it guarantees Maori tino
rangatiratanga over their whenua, kainga and taonga. Sir Hugh Kawharu, in his widely-used
English translation of the Maori version of te Tiriti, translates this as “the unqualified exercise of
their chieftainship over their lands, villages and all their treasures”.

The Crown'’s failure to consult with Maori regarding the introduction of the QMS resulted in legal
proceedings and Waitangi Tribunal claims. This led to negotiations between the Crown and negotiators
representing Maori. A Deed of Settlement (the Deed) was signed on 23 September 1992. The Deed
provided for the Crown to allocate $150 million to the Maori Fisheries Commission to purchase a 50%
stake in a major fishing company, Sealord, and to develop the Maori fishing industry. It also provided
for 20% of quota for any new species introduced into the QMS to be provided to Maori, as well as
providing for various other matters. Aspects of the Deed were given legal effect by the Treaty of
Waitangi (Fisheries Claims) Act 1992 (the Settlement Act).
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Te Ohu Kaimoana, as the Maori Fisheries Commission is now known, filed proceedings in the
High Court seeking declarations that the impact of the 28N rights on Maori quota was a breach of
the Fisheries Settlement, and that the Crown was required to address this breach and provide
restitution and compensation.

The Court’s Reasoning

The Crown argued that the Deed was not legally binding and could not be enforced in the courts,
relying on the Court of Appeal’s statement in Te Runanga o Wharekauri Rekohu v Attorney-General
[1993] 2 NZLR 301 at 308 that “the deed is a compact of a political kind, its subject-matter so linked
with contemplated Parliamentary activity as to be inappropriate for contractual rights”. However, Boldt J
distinguished this case on the basis it related to the position before the Settlement Act gave legal effect
to much of the Deed. His Honour stated that “the Court’s conclusion the Deed was a political compact
with no legal force lasted only until it was ratified by the Settlement Act”.

Justice Boldt concluded that, “in the absence of any provision in the Deed which provided that settlement
quota were subject to expropriation to meet the Crown'’s historic 28N obligation, both parties were
entitled to presume the transfers would be permanent”. His Honour found that the parties had not
turned their minds during the negotiations to how 28N rights would affect the quota share of existing
quota holders, and that Maori would not have signed the Deed if it had spelt out that “settlement quota
would also be subject to permanent confiscation without compensation in some fisheries ... ”. The
principles of the Treaty, including the Crown’s obligation of active protection of Maori interests, supported
this interpretation of the Deed. The Crown had an obligation to provide redress for the breach of the Deed.

The Court declared that:

(a) the Crown’s obligation to transfer 10% of existing fishing quota to Maori, initially created by
the Maori Fisheries Act 1989, formed part of the 1992 fisheries settlement

(b) both parties to the settlement intended the transfer of settlement quota would be permanent,
and that quota would not be compulsorily re-acquired from Maori without compensation

(c) itis a breach of the settlement, and by extension the Treaty, for the chief executive to
appropriate settlement quota from Maori under s 23 of the Fisheries Act 1996 without providing
redress which preserves the value of the quota Maori acquired as part of the 1992 settlement

Comment

The Court’s reasoning about the enforceability of the Deed has significance for Treaty settlements
more generally, as comments in earlier cases had left their legal enforceability unclear. By drawing a
distinction between enforceability before and after legislative effect has been given to a settlement, the
High Court has clarified the legal position. If this approach is upheld on appeal, further litigation about
alleged breaches of Treaty settlements is likely.

The Court left the parties to negotiate how redress for the breach should be provided. If the Crown’s
appeal against the judgment is unsuccessful, it will remain to be seen whether redress is provided

in the form of monetary compensation or by other means. Altering the provisions of the Fisheries Act
regarding 28N rights may be difficult because of the promises made to 28N rights holders, so some

form of compensation might be the most likely form of redress.
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