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Seafarers and the Maritime Labour Convention

From a labour law standpoint, seafarers are almost uniquely vulnerable. They are separated from
family, friends and advisors for long stretches of time on the high seas, in employment which is often
physically dangerous. In the worst-case scenario, shipowners or crewing agents may disappear or
cease paying their wages, leaving seafarers stranded far from home.

The Maritime Labour Convention (MLC), established in 2006 and amended in 2014, aims to create

an international framework which mitigates these risks and requires better working conditions for
seafarers. As such, the MLC establishes various minimum requirements for seafarers’ conditions of
employment, and requires both shipowners and flag states to take various actions to ensure seafarers’
safety and wellbeing.

While laudable in theory, over the last two years the application of the MLC has been subject to
significant pressure from the effects of the COVID-19 pandemic and the resultant supply chain crisis.
At the same time, there has been ongoing concern that the 2014 amendments have failed to have
the intended effect. This article analyses these pressures and considers ways in which various key
stakeholders could ameliorate them.

External Pressures — COVID-19 and the Supply Chain Crisis

The COVID-19 pandemic and resultant supply chain crisis has affected seafarers in significant

ways. Health regulations imposed by seafarers’ home states, such as border closures and isolation
requirements have prevented seafarers’ repatriation once their service onboard the vessel is complete.
Many seafarers who were on leave in their home
state when the pandemic began have had the
opposite problem: health regulations in either
their home state or states they traverse through
in order to join their vessel have prevented them
returning to sea, in many cases leaving them out
of work. Likewise, health regulations imposed by
port states have negatively affected seafarers’
ability to take shore leave, although under normal
circumstances this right is protected under

the MLC.!

In reality, shipowners have had limited options in
complying with their MLC obligations during the
course of the pandemic. In the early days of the
pandemic, for example, Panama permitted its
flagged vessels to extend the maximum period of
continuous service permitted under the MLC, in
Hesketh Henry solicitor Lydia Sharpe an attempt to reduce crew changes and thus

L MLC, Regulation 2.4

Copyright 2009-2022 Maritime Law Association of Australia and New Zealand



the movement of people which risks the
spread of COVID-19.2 After backlash, it withdrew Brief Biography
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to COVID-19 vaccines, establish gold-standard

health protocols, increase collaboration between

ship operators and charterers to facilitate crew

changes, and ensure air connectivity between key maritime hubs.* As the world begins to emerge
from the pandemic and restrictions are lifted, it will be important not to lose sight of the aims of the
Neptune Declaration, rather than reverting to the status quo.

In general, the New Zealand Government has managed to support seafarers’ needs throughout the
pandemic relatively well: it has avoided significant missteps. New Zealand has designated seafarers
as key workers, a key proposal under the Neptune Declaration. It has also required border workers,
including those working at ports, to be vaccinated against COVID-19 and, as part of that mandate,
provided these workers with priority access to vaccinations in July last year.> However, in light of the
lessons learned during the pandemic, it is now time to consider what is needed to future-proof the
New Zealand shipping industry’s compliance with the MLC. Firstly, the government should conduct

a review with key stakeholders (such as Maritime New Zealand, the Maritime Union of New Zealand
and key New Zealand-based shipowners) to ensure that New Zealand-flagged vessels comply with
the MLC and that crew on these vessels are aware of their rights and supported to advocate for them.
Secondly, New Zealand should take steps to strengthen the application of the MLC to foreign-flagged
ships which visit New Zealand ports. | discuss this further below.

The 2014 Amendments to the MLC — Crew Abandonment Remains an Issue

In 2014 the MLC was amended to provide that member states are obliged to ensure that seafarers
are provided for in the event that their shipowner abandons them or they have an accident at sea
which results in death or long-term disability. The amendments provide for the creation of a system
of financial security, which P&l clubs have subsumed under the umbrella of marine insurance. As
part of their insurance coverage, P&l clubs are thus now able to issue certificates which confirm that
shipowners hold insurance which would provide compensation in these circumstances if required.

Cases of abandonment reached a record high in 2020. This trend has not improved significantly:
from the beginning of 2020 to now, at least 172 vessels have been abandoned, according to the
International Labour Organization’s database of abandoned vessels. Of these, only 75 have been
resolved (seafarers repatriated and outstanding wages paid).
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Adding to the difficulty, some flag states are better at requiring and facilitating repatriation than others.
It has been reported that some flag states are failing to ensure that vessels flagged to their state
comply with their obligations under the MLC.®

This suggests that the 2014 amendments are not working as intended. MLC insurance coverage is
limited, and may not respond at all in some circumstances.

Under the MLC, flag states are strongly encouraged to give every possible practical assistance

to a seafarer stranded in a foreign port pending repatriation. In New Zealand, for example, the

New Zealand Maritime Rules provide that seafarers on vessels flying the New Zealand flag are entitled
to repatriation where the seafarer’s employment agreement (SEA) expires while they are out of the
country, when the SEA is terminated by the ship owner, or the seafarer for justified reasons, or where
the seafarer can no longer carry out their duties under their SEA or be expected to in those specific
circumstances. The United Kingdom’s Maritime & Coastguard Agency goes further, providing that
where the shipowner of a United Kingdom-flagged ship fails to comply with the duty to repatriate,

the Secretary of State will step in and recover the cost from the shipowner. Likewise, where a
non-United Kingdom flagged shipowner fails to repatriate crew, responsibility will pass to the flag
state.” Given that foreign-flagged vessels have in the past visited New Zealand and been abandoned,?
New Zealand should consider amending the Maritime Rules to provide explicitly that where the
shipowner of a New Zealand-flagged vessel fails to repatriate crew, responsibility to do so falls to a
suitable government department.

Where to Now?

The difficulties posed by the COVID-19 pandemic are likely to ebb away as the pandemic comes to an
end. Seafarers who are New Zealand citizens are now able to enter New Zealand without undergoing
isolation or quarantine, and other critical workers (such as seafarers who are not New Zealand
citizens) will shortly be able to do so as well.° As New Zealand has managed the pandemic without
significant missteps in relation to MLC compliance, it is timely to review its MLC-related legislation and
regulations, to ensure that shipowners of New Zealand-flagged vessels are compliant with the MLC
and that crew on these vessels are aware of, and able to advocate for, their rights. However, as noted
above, legislative amendment is needed to ensure that New Zealand has legislation in place to clarify
which entity holds responsibility for repatriation of crew if the shipowner fails to fulfil its obligations.
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SEMAPHORE

Notwithstanding strong freight rates in some sectors of the shipping market, the current pressures
facing the global economy mean that it is likely that seafarer abandonment will remain an ongoing
issue. Insolvent, unresponsive, or otherwise irresponsible shipowners are by definition unlikely to keep
their vessels insurances up to date. To further strengthen the application of the MLC, a MLC levy could
be added to flag state fees and require flag states to create a national repatriation fund (as is permitted
under the MLC)."® Responsibility for initial financial cover (including cost of repatriation) should move
from P&l clubs to the flag state at first instance, thus ensuring that coverage is always available for
abandoned seafarers.
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