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Background

The Court of Appeal of England and Wales recently heard an appeal from the High Court of Justice 
concerning the proper interpretation of a Marine Liability Policy for Charterers (Policy), and specifically, 
the enforceability of a “pay to be paid” or “pay first” clause in the Policy.

The appellant insurer, MS Amlin Marine NV (Insurer), issued the Policy to Bintan Mining Corporation 
(Charterer) on 1 May 2018. The Policy was comprised of a certificate of insurance (Certificate) and a 
Policy Booklet (Booklet) which contained both the insuring clause (at part 1) and the General Terms 
and Conditions (at part 5). 

The insuring clause provided, in essence, that the Insurer was liable to indemnify the Charterer against 
legal liabilities, including an award from a competent court, arbitral tribunal or other judicial body, 
incurred in relation to the operation of the vessel.

The Policy also contained a pay first clause in the general conditions at section 30.13 in part 5 of the 
Booklet which provided:

	 “It is a condition precedent to the 
Assured’s right of recovery under this 
policy with regard to any claim by the 
Assured in respect of any loss, expense 
or liability, that the Assured shall first have 
discharged any loss, expense or liability.” 
(pay first clause)

In May 2017, the Charterer chartered the vessel, 
Solomon Trader, from King Trading Ltd (Owner) 
under a time charterparty. In February 2019, the 
Solomon Trader grounded in the Solomon Islands.

The Owner was a member of the Korea 
Shipowners’ Mutual Protection & Indemnity 
Association (Club). The Owner and the Club 
commenced arbitration proceedings against  
the Charterers in relation to the grounding in  
Hong Kong and in March 2023 obtained an  
award for US$47 million (Award). Emma Campbell
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Before the Award could be enforced, Charterers 
were involved in insolvency proceedings and are 
now in insolvent liquidation. Being the subject 
of insolvency proceedings, the Charterer was 
unable to pay the Award. The Owner and the Club 
claimed against the Insurer directly in relation to 
the Award under the Third Parties (Rights against 
Insurers) Act 2010 (UK) (2010 Act), which allows 
third parties to claim directly against an insurer in 
the event of insolvency of the insured. 

The Insurer denied liability in relation to the 
Award, relying on the pay first clause in the Policy 
to argue that because the Charterer had not paid 
the Award, the Insurer did not have to indemnify 
the Charterer against its liability under the Award. 

The Insurer commenced proceedings seeking 
declarations that:

•	 the pay first clause was enforceable by the 
Insurer against the Charterer in relation 
to the Charterer’s liability under the Award

•	 the pay first clause survived the transfer of rights to the Owner and the Club under the 2010 Act

Primary Proceedings

The Judge in the primary proceedings accepted the Insurer’s arguments and made declarations that:

1.	 the pay first clause was incorporated into the Policy

2.	 the pay first clause was enforceable against the Charterer

3.	 the true interpretation of the Policy meant that no indemnity was payable by the Insurer in 
respect of any liability that the Charterer had not discharged

4.	 the pay first clause survived any vesting of the Charterer’s rights under the Policy in the 
Owner and the Club under the 2010 Act

The Owner and the Club raised three grounds of appeal, arguing that the pay first clause should not be 
given effect because the pay first clause:

•	 is inconsistent with the insuring clause (the inconsistency ground)

•	 is an onerous or unusual clause, and was not brought fairly and reasonably to the  
Charterer’s attention, falling foul of the “red hand doctrine” or “onerous clause doctrine”  
(the red hand ground)

•	 was not incorporated into the Policy (the incorporation ground)

Decision on Appeal

Sir Geoffrey Vos, Master of the Rolls of the Court of Appeal, with Lord Justice Singh and  
Lord Justice Males agreeing, dismissed the appeal, dealing with each ground of appeal in turn and 
traversing case authorities on construction of contracts, incorporation of terms and inconsistency.
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The Inconsistency Ground

On the first ground of appeal, the Owner and the Club argued that there was a fundamental 
inconsistency between the insuring clause at part 1 of the Booklet, and the pay first clause in part 5. 
The Insurer’s obligation to indemnify under the insuring clause arose when the Award established the 
Charter’s liability, whereas the pay first clause provides that that the Charterer has no right to recovery 
under the Policy until it pays the Award. 

The Owner and the Club argued the insuring clause takes precedence over the pay first clause, 
relying on a hierarchy clause at section 25 of part 5 of the Booklet which provided that the order of 
precedence would be the Certificate, followed by the terms in part 1 of the Booklet and the general 
terms and conditions.

Vos MR agreed that the insuring clause took precedence of the pay first clause (diverging here 
from the reasoning of the primary Judge) but otherwise dismissed the ground of appeal, finding no 
inconsistency or conflict between the two clauses.

Vos MR classified the subject case as belonging to the category of cases where the parties have 
agreed upon main or bespoke terms and have then incorporated into the agreement a set of  
pre-printed terms drafted for general use. Vos MR drew on four case authorities – Glynn, Pagnan, 
Alexander and The Nounou1 – belonging to the same category and from which the appropriate test for 
inconsistency has emerged. 

In determining whether an inconsistency exists between a specially-agreed term and a general  
term, a distinction must be drawn between a printed term which qualifies or supplements the  
agreed-upon term, and one that transforms or negates it. The relevant question is whether, having 
regard to business common sense, the two clauses can be read together fairly and sensibly so as to 
give effect to both. 

On consideration of the relationship between the insuring clause and the pay first clause,  
Vos MR found that the pay first clause did not negate the insuring clause but instead qualified and 
supplemented it, albeit in a significant way. Pursuant to the insuring clause, indemnity fell due when 
the Award was made but as qualified by the pay first clause, indemnity could not be enforced until the 
Charterer had paid the Award. 

In coming to this conclusion, Vos MR considered whether the effect of the pay first clause was 
to derive the insuring clause of all practical effect, noting the mischief created by such clauses in 
circumstances, such as this, where the insured becomes insolvent. Again, Vos MR opined that 
notwithstanding the significant effect of the pay first clause in this case, it did not operate in such a way 
as to deprive the insuring clause of all effect and neither was it inconsistent with the main purpose of 
the insurance. 

The Red Hand Ground

For the second ground of appeal, the Owner and the Club asserted there was a doctrine to the effect 
that where terms were incorporated into a contract by reference, a particularly onerous term was not to 
be given effect unless the other party’s attention had been specifically drawn to that term. The doctrine, 
referred to by the parties as the “red hand doctrine” stemmed from a series of case authorities 
including Spurling2 in which Denning LJ commented: “Some clauses which I have seen would need to 
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1	 Glynn v Margetson [1893] AC 351 (Glynn), Pagnan SpA v Tradax Ocean Transportation SA [1987] 2 Lloyd’s Rep 342 
(Pagnan), Alexander v West Bromwich Mortgage Co [2016] EWCA Civ 496 (Alexander), and Septo Trading Inc 
v Tintrade Ltd [2021] EWCA Civ 718 (The Nounou).

2	 J Spurling Ltd v Bradshaw [1956] 1 WLR 461 (Spurling).
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be printed in red ink on the face of the document with a red hand pointing to it before the notice could 
be held to be sufficient.”

The Owner and the Club argued that the pay first clause fell foul of this doctrine, being harsh, 
extremely unfair, onerous and commercially unreasonable. Vos MR acknowledged that on review 
of the relevant authorities, there was indeed such a doctrine, preferring to refer to it as the “onerous 
clause doctrine”. The crux of the doctrine, he noted, is notice of the onerous term such that the more 
onerous a clause, the more notice is required to effectively incorporate it into the contract. The effect of 
the doctrine, therefore, is that where the doctrine applies, the onerous term will have no effect and the 
party is relieved of liability under the term. 

Turning to the clause in question, Vos MR considered that in circumstances where the Charterer  
would have been represented by a professional marine insurance broker, such a clause ought to 
have been drawn to the Charterer’s attention. Even if this was not the case, the Certificate clearly 
referenced that general conditions were contained in the Booklet, which would have been appreciated 
by a general reader. 

Notice aside, Vos MR opined that the clause did not in any event reach the “high threshold” required 
to engage the onerous clause doctrine. The relevant case authorities indicated that a common clause 
is less likely to be regarded as onerous, especially between two commercial parties who frequently 
encounter such terms in the business in which they operate. Vos MR, on analysing the legal history 
of such clauses, noted that the pay first clause was not an unusual term to include in a marine 
insurance policy and was in common usage by P&I Clubs, and the marine insurance and reinsurance 
industry generally. Reference was also made to the legislative history of the 2010 Act, which included 
a decision by Parliament not to outlaw pay first clauses in marine insurance contracts, only nullifying 
the effect of such clauses in the context of marine insurance where the claim is for death or personal 
injury. Ultimately, in a contract of marine insurance, the presence of a pay first provision “cannot fairly 
be described a bolt from the blue”. 

Notably, Vos MR opined generally that the onerous clause doctrine is not likely to have any application 
to purely commercial transactions in financial markets such as insurance, where the party relying on 
the doctrine is represented by professional agents such as insurance brokers who ought to explain the 
meaning and effect of such contracts. 

The Incorporation Ground

His Honour was quick to dismiss the third ground of appeal, finding that it was fairly obvious that  
parts 1 and 5 of the Booklet formed part of the Policy and were incorporated by reference in the 
Certificate. He also pointed out the irony of the Owner and the Club’s strong reliance on the  
hierarchy clause in section 25 of part 5 of the Policy, while simultaneously arguing that part 5 was  
not incorporated into the Policy. 

Takeaways

This judgment provides several takeaways for policyholders, claimants and legal practitioners alike on 
the operation of pay first clauses and onerous contractual terms.  

With the United Kingdom being home to many P&I Clubs, the decision is consistent with the general 
approach of the United Kingdom Courts and Parliament to protect pay first clauses in marine insurance 
contracts. The “pay to be paid” doctrine is well entrenched within the industry and policyholders are 
reminded that such clauses are a common feature of their marine insurance policies. Creditors of 
insolvent insureds should also be wary of such clauses in suits brought directly against insurers, noting 
that while liability to indemnify may be established, enforcement of the obligation may be conditional 
on prior discharge of that liability by the insured.
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The decision also provides some useful commentary on the qualifications of the red hand, or onerous 
clause, doctrine. It is well established in the contexts of both consumer and commercial contracts  
that particularly onerous clauses must be fairly brought to the other party’s attention in order for the 
clause to be effectively incorporated into the contract. However, emphasis has been placed on the  
high threshold to be met in commercial situations before a term will be considered onerous and the 
doctrine engaged. 

Vos MR was careful to steer away from asserting any strict principles on the exact conditions requisite 
for the doctrine to apply. It will be open to parties seeking to rely on the doctrine to avoid liability under 
a clause to prove, in light of the circumstances of their case, that the clause does indeed clear the high 
threshold to engage the doctrine. 

Factors that will render the doctrine less likely to apply are:

•	 where the clause in question is common form or a usual term regularly deployed within the 
business in which the parties operate

•	 where the contract is a commercial contract and the parties are of broadly equal bargaining power

We are reminded that the courts will be slow to intervene with the bargains of two commercial 
contracting parties of broadly equal bargaining power. 
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