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When Paramount Actually Means Paramount
Young MLAANZ — Clara Kwon

Tanga Pharmaceuticals Plastics Ltd & Ors v Emirates Shipping Line FZE [2025]
EWHC 368 (Comm)

The High Court has confirmed that a contractually-incorporated Hague Rules clause paramount will
override inconsistent clauses unless expressly and clearly excluded.

Background

The claimants were the owners of 548 containers carried aboard the MV Alion from India, the
United Arab Emirates and Saudi Arabia to Mombasa (Kenya) in September 2021. The defendant,
Emirates Shipping Line FZE, was the contractual carrier under uniform bills of lading.

The bills of ladings were expressly governed by English law and included a clause paramount
incorporating Articles I-VIII of the Hague Rules which included:

» Atrticle lll Rule 6 — barring claims unless suit is brought within one year from the date of
delivery or when delivery should have occurred; and

+ Article Il Rule 8 — rendering void any contractual term that relieves the carrier from liability
otherwise than as provided in the rules.
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The MV Alion suffered engine failure in the

Arabian Sea in mid-September 2021. Salvage Bio

services were rendered under Lloyd’s Open Form

terms. General average was declared in early Clara Kwon is a solicitor in the Litigation
October. The cargo was ultimately discharged and Group at Hesketh Henry, practising trade,
released in Mombasa once salvage and general transport and insurance law. Ms Kwon holds
average security had been provided. Settlement a BCom/LLB from the University of Auckland.
agreements were reached between claimants and Prior to joining Hesketh Henry, she clerked at
salvors in July 2022. a pharmaceutical manufacturing company for

On 3 November 2022, the claimants notified the kWoyears.

defendant of their intent to claim under the bills of

lading for indemnity in respect of salvage liabilities

and particular average. The defendant granted a time extension until 20 March 2023 (later extended to
20 June 2023), provided the claims were not already time barred.

A claim form was issued on 16 June 2023 but not served until 13 months later.

The defendant applied for summary judgment, arguing the claims were time barred under clause 18 of
the bills of lading, which included two key provisions:

» 20-day provision — any claim other than for loss or damage to goods must be submitted fully
documented within 20 days of delivery (or when delivery should have occurred)

* service provision — “bringing suit” is when service of the claim form or obtaining jurisdiction occurs

In response, the claimants argued that clause 18 was void pursuant to Article Ill Rules 6 and 8 of the
Hague Rules.

The key issues therefore were:

» does clause 18 prevail over the Hague Rules incorporated by the “clause paramount®?
» if clause 18 prevails, does the 20-day provision apply?

* is the service provision compatible with Article Il Rule 6 and 8?
Judgment

The Clause Paramount is Paramount

The Hague Rules applied as a matter of contractual incorporation. It is generally accepted that where
the Rules are incorporated by contract, parties may modify or exclude them. It is also accepted that
express terms in the main body of a contract ordinarily take precedence over incorporated terms.

However, the Court held that clause 18 could not override the Hague Rules in this case.

The starting premise for the Court was that by using the words “clause paramount” in incorporating
the Hague Rules, it was intended that the Hague Rules would trump all express terms to the contrary.
Justice Bright cited Lord Denning MR in Nea Agrex SA v Baltic Shipping Co Ltd (the “Agios Lazaros”)
[1976] QB 933 (CA).

The Court applied the presumption that parties do not give up valuable rights without clear and express
language. Applying the principle confirmed in MUR Shipping BV v RTI Ltd [2024] UKSC 18. Although

it is unclear how this principle was to apply in the absence of the prior presumption that the rules

were incorporated.
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The Court suggested that the structure and wording of the contract suggested that the Hague Rules
were intended to prevail:

» the contract included a “clause paramount”. In shipping practice, a clause labelled
“paramount” is understood to incorporate the Hague Rules with overriding effect, displacing
any inconsistent condition or exemption

» the clause paramount expressly incorporated Articles | to VIl of the Hague Rules. If the
parties intended to exclude Article 11l Rule 8, it would have been left out

» the clause paramount did exclude Article Il Rule 8, but only for the purpose of limitation. This
made clear that Rule 8 applied in all other respects

» the Court applied the presumption that parties do not give up valuable rights without clear
and express language. Applying the principle confirmed in MUR Shipping BV v RTI Ltd [2024]
UKSC 18

« clause 18 was therefore unenforceable to the extent it conflicted with Article Ill Rule 8

It is interesting to note the reliance on the Agios Lazaros. That case concerned whether the one-year
Hague Rules time bar was incorporated by contract. The English Court of Appeal held unanimously
that that the clause paramount applied the Hague Rules and so the one-year time bar applied,
although the plaintiff had commenced arbitration in time. The passage cited by Bright J was obiter
and Lord Denning MR was the only judge to make the point, relying on his own earlier decision in
Adamastos Shipping Co Ltd v Anglo-Saxon Petroleum Co Ltd [1957] 2 QB 233 (CA) at 266. In the
Agios Lazaros the Court was not confronted with an express term contrary to the Hague Rules, but
rather there was either no limitation clause or the one-year Hague Rules time bar applied. In those
circumstances it stands to reason that the Hague Rules, expressly incorporated would be preferred.

In Adamastos Shipping Co Ltd, Denning J was confronted (similar to the current case) by a clause
paramount which incorporated the United States Carriage of Goods by Sea Act and a clause expressly
excluding the clause. His Honour held that in such a circumstance both clauses were void. This
decision was overturned on appeal to the House of Lords. The Court significantly reading the clauses
as consistent.

An interesting takeaway is that Bright J’s reliance on the Agios Lazaros provides, at best, weak
authority for the proposition that a clause paramount displaces the usual presumption that express
terms take precedence over implied terms. It remains to be seen how future courts will interpret
this issue.

Obiter on “Damage” to Goods

Clause 18’s 20-day provision operated as a time bar for any claim other than for loss or damage to
Goods, such as “charges”. This shortened the one-year period under Article 11l Rule 6 and therefore
contravened Rule 8. It was held void.

Even if the provision applied, the Court found that the salvage claims fell within “damage to goods”.
Bright J relied on the Thorco Lineage [2023] EWHC 26 (Comm), which held that “damage” can include
economic harm connected with the goods. Sir Nigel Teare confirmed the purpose of Article IV Rule 5
is to limit the carrier’s liability for loss or damage to or in connection with the goods, whether physical
or economic. The goods were inaccessible until the salvors’ lien was discharged. This deprived

the claimants of possession and affected the cargo’s value. The salvage claims were not ordinary
expenses. They were claims for damage to goods.
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Service Provision Also Fails

The defendant argued that Article 11l Rule 6 does not define what it means to “bring suit”, and that
the service provision’s requirement for service simply reflected practice in many civil law jurisdictions.
The Court disagreed.

Clause 24 expressly provided for English law and jurisdiction. Under English law, a suit is brought
when a claim form is issued, not when it is served. It was held “uncontestable” that the service
provision could relieve the carrier from liability.

Commentary

This case may serve as a warning to carriers that they cannot rely on standard terms to erode the
protections granted by the Hague Rules when incorporated through a clause paramount. Unless
displaced by clear and express wording, the rules prevail over any terms that seek to relieve the carrier
from liability.

Some may view the judgment as counter intuitive in the context of modern freight forwarding in
particular. However, it does emphasise the primacy of the Hague Rules as an all embracing regime
that will only be read down when express terms limit the incorporation of particular terms.

In practical terms, the case highlights:

» the strength of a clause paramount in giving effect to the Hague Rules
+ the risk of relying on time bar clauses that conflict with Article 11l Rule 6

+ that “damage to goods” can include economic loss resulting from interference with possession
or value
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