UK Supreme Court Upholds Maritime Limitation Principle

A 9 April judgment by the United Kingdom Supreme Court has re-emphasised the long-established
principle of maritime limitation and who can benefit from it under the Convention on Limitation of
Liability for Maritime Claims 1976.

The judgment summarised the issues on appeal in MSC Mediterranean Shipping Company SA v Conti
11 Container Schiffahrts-GmbH & Co KG MS (MSC Flaminia) as entailing:

* Issue 1: Whether a charterer can limit its liability for claims by an owner in respect of losses
originally suffered by the owner itself

* Issue 2: Whether any of Conti’s claims fall within article 2.1 of the 1976 Convention and, if so,
whether the fact that they result from damage to the Vessel means that there is no right to limit

The ruling authored by Lord Hamblen, in agreement with Lord Hodge, Lord Briggs, Lord Leggatt and
Lord Burrows, stated: “I would allow the appeal on Issue (1) and dismiss the appeal on Issue (2) but
also reject both of the additional or alternative reasons relied on by Conti. In the result MSC is entitled
to limit under article 2.1(e) of the 1976 Convention in respect of the claim for the costs of discharging
sound and damaged cargo, and of decontaminating the cargo at Wilhelmshaven, but not otherwise.”

In an accompanying media release, under a subheading of “Background to the appeal”, the Court
stated that it was an established feature of international maritime law that “shipowners and certain
others involved in ship operation are entitled to limit their liability for claims arising out of a maritime
casualty or incident”.

“In the United Kingdom limitation is governed by the 1976 Convention on Limitation of Liability for
Maritime Claims (‘the 1976 Convention’),” it stated.

“This appeal concerns the interpretation of the 1976 Convention and the circumstances in which a
charterer may limit its liability in respect of claims made by the shipowner [1-3]. The appellant (MSC) is
a containerline operator which had chartered the MSC Flaminia (the Vessel) from its respondent owner
(Conti) [5-6].

“On 14 July 2012, while the Vessel was in the mid-Atlantic travelling to Antwerp, an explosion occurred
caused by auto-polymerisation of the contents of containers laden with divinylbenzene (DVB). This

led to a fire onboard. Three of the Vessel’s crew lost their lives, extensive damage was caused to the
Vessel and hundreds of containers of cargo were destroyed [7].

“Salvors were engaged and the Vessel was towed to Wilhelmshaven where the containers were
discharged. The Vessel then proceeded to Romania and Denmark for the discharge of waste and to
Romania for repairs. The Vessel was redelivered to MSC under the charter on 23 July 2014 [8]. Conti
sought to recover its losses from MSC. The London arbitration tribunal awarded Conti around US$200
million in respect of damages for the shipment of a dangerous cargo and outstanding hire [23]. MSC
issued limitation proceedings seeking to limit its liability.”
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The claims which MSC sought to limit under the 1976 Convention were:

(1) payments to national authorities for preventative measures taken to guard against pollution
from leaking oil in their territorial waters;

(2) the costs of discharging sound and damaged cargo, and of decontaminating the cargo
(3) the costs of removing firefighting water from the holds; and

(4) the costs of removing waste from the Vessel [29].

“The judge held that all the costs claimed were incurred to enable Conti to have the ship repaired or
as part of the cost of repairs. In these circumstances, both courts below held that there was no right to
limit, but for differing reasons.

“Under the 1976 Convention shipowners are entitled to limit their liability (article 1.1) and the
‘shipowner’ means ‘the owner, charterer, manager and operator of a seagoing ship’ (article 1.2).

The right to limit is given in respect of specified types of claim (article 2.1) and, in particular, claims
for damage to property occurring onboard or in direct connexion with the operation of the ship (article
2.1(a)) [2].

“As a matter of English law, it is well established that there is no right to limit liability in respect of
claims by a shipowner for loss of or damage to the ship itself [3]. The issues on this appeal are (1)
whether (as held by the Court of Appeal but not the judge) there is a further and wider principle that
there is no right for a charterer to limit its liability in respect of claims by an owner for losses originally
suffered by the shipowner (as opposed to recourse claims) and (2) whether the claims for limitation
made by MSC fall within article 2.1 of the 1976 Convention and, if so, whether the fact that they result
from damage to the Vessel means that there is no right to limit [89].”

In its review of the case, Liverpool (United Kingdom)-headquartered global legal firm Hill Dickinson
noted the “significance” of the decision for the marine sector.

“[This] is highlighted by the fact that the appeal proceeded notwithstanding that the parties settled
their claims before the Supreme Court heard the matter so that there could be a definitive ruling on the
issues raised in the litigation,” it stated.

“This decision provides clear and important guidance on the application of the Convention. It confirms
the rights of charterers as a ‘shipowner’ under the Convention and their subsequent rights to establish
a limitation fund and limit applicable claims against the fund accordingly.

“The decision additionally confirms that claims that are in principle limitable are not excluded from

limitation merely because they are from ‘insiders’.
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