
Copyright 2009-2024 Maritime Law Association of Australia and New Zealand

S E M A P H O R E
Newsletter of the Maritime Law  

Association of Australia and New Zealand

NZ Log Export Case Highlights Need for Clarity in LOIs
A recent court case involving the export of New Zealand logs, which highlights the importance  
of drawing up letters of indemnity (LOIs) carefully, has been discussed recently by United Kingdom 
law firm Hill Dickinson.

Yangtze Navigation (Asia) Co Ltd & anor v  
TPT Shipping Ltd & ors (Xing Zhi Hai) [2024] 
EWHC 2371 (Comm) arose out of misdelivery 
claims made against shipowners, following the 
delivery of cargo without the presentation of 
original bills of lading and pursuant to LOIs issued 
up the charterparty chain. The LOIs provided for 
English law and English Court jurisdiction.

The Owners subsequently sought an indemnity 
pursuant to the LOIs issued to them by the 
Charterers. The key issue was who was liable 
under the LOIs. The Owners argued that the 
Charterers issued the LOIs as agents for third 
parties, who were undisclosed principals. The significance of this argument being that the Charterers 
had become insolvent and so could not satisfy any successful claim brought against them. 

The Court considered the express contractual arrangements between the relevant parties, as well as 
documentary and other evidence. It concluded that there was no such agency relationship and that the 
Charterers had issued the LOIs as principals. Consequently, the Court had no jurisdiction over the third 
parties in question.

The background facts of the case are that the Owners claimed pursuant to LOIs which had been 
issued in their favour under three separate voyages for cargoes of logs from New Zealand to India. 
The logs had been produced by three companies, referred to in the judgment as the “Exporters”, 
who had entered into log marketing and sales agency agreements (LMSAAs) with TPT Forests Ltd 
(“Forests”). Pursuant to the LMSAAs, Forests acted as the Exporters’ agent for promotion and sales of 
the logs overseas.

Additionally, Forests contracted expressly as agent for the Exporters with TPT Shipping Ltd 
(“Shipping”), under a shipping services agreement (SSA). Shipping was a wholly-owned subsidiary of 
the TPT Group and had been incorporated specifically to insulate other companies within the Group 
from vessel chartering risks.

Shipping entered into three voyage charterparties with the Owners in its own name for three shipments 
between late 2019 and early 2020.

In the absence of original bills of lading at the discharge port, Shipping issued LOIs in the Owners’ 
favour. The LOIs were signed “for and on behalf of” Shipping. Claims were subsequently brought by 
the bill of lading holders against the Owners alleging misdelivery of the cargoes.

https://www.hilldickinson.com/insights/articles/court-considers-liable-party-under-letters-indemnity-jurisdictional-challenge
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The Owners initially claimed an indemnity under the LOIs as against Shipping, but sought to bring 
their claims against Forests and/or the Exporters after Shipping entered into administration and 
subsequently liquidation.

The Owners contended that Forests/the Exporters were parties to the charterparties and/or LOIs, 
with Shipping acting as agent for Forests as its undisclosed principal, and/or Forests entering into the 
charterparties/LOIs as agent on behalf of the Exporters. It was also argued that Forests had expressly 
authorised Shipping to issue the LOIs on its behalf.

In order to demonstrate that Shipping acted as agent for an undisclosed principal(s), it was necessary 
to show that Shipping had actual authority (whether express or implied) to act so as to bind the principal. 

Furthermore, Shipping must have subjectively intended to act on behalf of Forests/the Exporters, 
irrespective of whether this was communicated to the Owners. In addition, the charterparties/LOIs 
could not expressly or impliedly exclude Foresters’/the Exporters’ right to sue and liability to be sued.

The Commercial Court decision was to dismiss the Owners’ claims against Forests/the Exporters. 
Neither were parties to the charterparties, nor the LOIs. They were not therefore parties to the English 
jurisdiction clause in the LOIs and the English Court had no jurisdiction over them. 

As to the charterparties, the provisions of both the LSMAAs and SSA demonstrated quite clearly that 
Forests was only ever intended to act as agent for the Exporters and not as undisclosed principals. 
The LSMAAs envisaged a dichotomy between situations in which vessels were chartered in by Forests 
acting as agent for the Exporters (in which case the Exporters would be the charterers) and situations 
in which Shipping made space available onboard ships chartered in by them from third-party owners 
(the situation here).

Furthermore, the timing of the charterparties was inconsistent with the proposition that they had been 
entered into on Forests’ behalf. The charterparties were entered into at a time when Shipping did not 
know whose cargo it would be shipping on the vessel in question, and this was inconsistent with the 
contention that the charterparty was made pursuant to an express authority given to Shipping by Forests. 

The Court concluded that Shipping had entered into the charterparties as principals. 

As to the LOIs, while there was a system by which Shipping sought Forests’ consent before issuing the 
LOIs, this did not amount to Forests indicating it consented to being bound as principals. There was 
good reason for Shipping seeking Forests’ approval to issue an LOI and discharge the goods without 
original bills of lading being available. This was because the goods represented security for payment 
and once the goods were discharged, that security would be lost.

As Forests was not party to the charterparties, any obligation to issue an LOI would be on Shipping 
as the Charterers. Forests was not obliged to issue a LOI nor able to request discharge without 
production of bills of lading. It therefore had no reason to expose itself to any liability in this regard. 
Otherwise, the purpose of incorporating Shipping as a way of ring-fencing chartering risks from other 
companies within the TPT Group would be thwarted.

Hill Dickinson commented that the dispute highlighted the importance of paying careful attention to the 
charterparty terms in relation to the shipowners’ responsibility to discharge cargo in the absence of the 
original bills of lading and on provision of an LOI.

“Furthermore, any terms of a proposed LOI, in particular the identity and creditworthiness of the party 
issuing the LOI and liable under it, should be carefully investigated,” it stated.

“It is also recommended to check the authority of the individual signing the LOI and whether any 
assurances provided are sufficient, depending on the applicable law of the contract.”
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