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Introduction

Transnational issue estoppel is one topic not covered in a forthcoming book, 7he Law
of Estoppel in Australia, by my son, Quintin, and his elder co-author. It is the flavour
of the month in international arbitration, even though I suspect it may have been
misnamed by including the limiting word “issue” in the term as I will explain later. In
this paper I want to cover the legal framework under which transnational estoppel has
evolved in connection with the recognition and enforcement of international arbitral
awards, together with leading cases from Australia, England, Singapore, Malaysia and

the United States of America.

The New York Convention

2.

When a successful party seeks recognition or enforcement of an international arbitration
award, the award debtor has limited defences available under the 1958 New York
Convention' and its complementary counterpart in enactments of Articles 34 and 36 in
the UNCITRAL Model Law*. (For convenience, I will refer only to Article V of the
New York Convention in this paper but what I say in respect of it should apply equally
to the relevant analogue in Articles 34 and 36 of the Model Law.) Under the New York

Convention each State party:

* Currently an arbitrator, mediator and Adjunct Professor at the University of New South Wales Faculty of Law
and Justice, formerly a Judge of the Federal Court of Australia from 2006 to 2023. The author thanks Scarlett
de Vine, his research assistant, for her assistance in the preparation of this paper. Any errors are the author’s

alone.

This is a revised version of the paper presented at the 50™ Conference of the Maritime Law Association

of Australia and New Zealand on 4 September 2025 in Melbourne.

! United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards done at New York
on 10 June 1958.

2 UNCITRAL Model Law on International Commercial Arbitration (as adopted by the United Nations
Commission on International Trade Law on 21 June 1985 and as amended by UNCITRAL on 7 June 2006).



(a) must recognise a written agreement by its parties to submit to arbitration all
disputes or differences, whether contractual or not, which have arisen or may
arise concerning a subject-matter capable of settlement by arbitration’;

(b) must require a domestic court to refer a proceeding to arbitration where the
parties to the proceeding have made an arbitration agreement®;

(c) must recognise arbitral awards as binding and enforce them®, unless the party
resisting that outcome proves one of the following grounds®:

(1)  the parties (to the arbitration agreement) were under some incapacity
under the law applicable to them;

(2)  the arbitration agreement is invalid under the governing law the parties
specified or, if they did not, under the law of the seat;

(3) theparty was not given proper notice of the appointment of the tribunal
or of the arbitration proceeding or was otherwise unable to present his,
her or its case;

(4)  the award deals with a difference outside the scope of the arbitration
agreement;

(5) the composition of the tribunal or its procedure did not accord with the
arbitration agreement, or if this was not agreed, the law of the seat; or

(6)  the award has not yet become binding on the parties or has been set

aside or suspended under the law of the seat.

3. in addition, a court of a State party may refuse to recognise or enforce an award if:
(a)  the subject matter of the dispute is not capable of settlement by arbitration under
the law of the State party; or
(b)  to do so would be contrary to the State party’s public policy’.

4. Currently, there are 172 States party to the New York Convention and 93 States have
based legislation on the Model Law. Australia has given force of law substantially to

both in the International Arbitration Act 1974 (Cth) (IAA)%.

3 Article T1(1).
4 Article T1(3).
5 Article II1.
6 Article V(1).
7 Article V(2).
855 7-9, 16.



5. Relevantly, Article V(1)(e)° of the New York Convention provides:

1. Recognition and enforcement of the award may be refused, at the request of the party against
whom it is invoked, only if that party furnishes to the competent authority where the recognition
and enforcement is sought, proof that:

(¢) The award has not yet become binding on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law of which, that
award was made.

6. This provision creates a discretion in an enforcement court (being a court where
recognition or enforcement is sought) to refuse to recognise or enforce an award
temporarily or on a final basis if the seat court (being the court or “competent
authority” of the country in which, or under the law of which, the law was made) has
set aside or stayed (suspended) it or, either the time to challenge the award in the seat

court has not yet expired, or a challenge there has not yet been determined.

The nature and terminology of transnational estoppel

7. An award debtor or losing party in an arbitral award has two courses open to him, her
or it, namely, an “active” course of challenging the award in the seat court and a
“passive” course of waiting until the successful party attempts to enforce the award in
that or another jurisdiction at which time the award debtor can seek to rely on one or

more of the grounds provided in Article V.

8. In this context estoppels can arise from a decision of one, or both a seat or enforcement
court as to, first, the overall validity of an award (if the decision of Eder J'° which I
discuss below was right about the status that an enforcement court decision could create
in respect of validity of an award under the law of the seat), secondly, the establishment
of one or more grounds under Article V(1) or (2) of the New York Convention for
refusing recognition or enforcement of the award and, thirdly, in the case of an award
against a sovereign State, whether the State has waived, partially or completely, its

sovereign immunity.

9 as reflected in s 8(1)(f) of the [4A4.
191n Diag Human SE v The Czech Republic [2014] EWHC 1639 (Comm).



9. One of the difficulties, which Article V(1)(e) of the New York Convention anticipates,
is that a proceeding on an award in an enforcement court may be commenced and be
decided before the jurisdiction of the seat court has been invoked or exercised. This
can give rise to perplexing issues like those that occurred in the award the subject of
the enforcement decision of the Supreme Court of the United Kingdom in Dallah Real
Estate and Tourism Holding Co v Ministry of Religious Affairs of the Government of
Pakistan''. There, the Supreme Court of the United Kingdom held that an award was
binding before the Cour de Cassation of France, being the apex court in the seat

jurisdiction, later held that the award was not binding under Article V(1)(e).

10. The special status that Article V(1)(e) appears to accord to the authority of a seat court
to determine whether an award is binding or to set it aside, suggests that in the
circumstances of the Dallah award the enforcement proceedings in the English courts
could not create an estoppel that would bind the parties to ignore the French seat court’s

decision that set aside the award.

11. There is a public international law debate as to whether, once a seat court has made a
final decision on the validity of an award, Article V(1)(e) creates a status of an “issue
estoppel”, or, more correctly, a form of estoppel as to the validity of the award under its
law, the nature of which in another forum depends on the circumstances. It is unclear,
at least to me, why the debate has characterised the putative estoppel consistently as an
issue estoppel rather assigning with precision the relevant doctrine of estoppel based on
the facts and character of the earlier decision, namely res judicata (viz, claim decided)
or issue estoppel to describe the nature of the preclusion.

12. Judges in different legal systems use the terms “res judicata”, “cause of action” and
“issue estoppel” somewhat loosely and Australia is no exception. However, in
Australia, in Blair v Curran'?, Dixon J explained the essential difference between issue

estoppel and res judicata, saying that issue estoppel is'*:

1172010] UKSC 46; [2011] 1 AC 763.

1211939] HCA 23; 62 CLR 464 at 531-532.

13 More recent cases have identified that Dixon J’s use of the concept of merger may have been somewhat
imprecise. That is because in general terms, if a plaintiff brings a cause of action and the court or tribunal
makes an order or gives judgment for the plaintiff, the cause for that action (i.e., the facts that occurred entitling



[a] judicial determination directly involving an issue of fact or of law [that] disposes once for
all of the issue, so that it cannot afterwards be raised between the same parties or their privies.
The estoppel covers only those matters which the prior judgment, decree or order necessarily
established as the legal foundation or justification of its conclusion, whether that conclusion is
that a money sum be recovered or that the doing of an act be commanded or be restrained or
that rights be declared. The distinction between res judicata and issue estoppel is that in the first
the very right or cause of action claimed or put in suit has in the former proceedings passed into
judgment, so that it is merged and has no longer an independent existence, while in the second,
for the purpose of some other claim or cause of action, a state of fact or law is alleged or denied
the existence of which is a matter necessarily decided by the prior judgment, decree or order.

13. Under the international consensus reflected in the near universal adoption of the New
York Convention, the seat court is, one would think, the authoritative judicial body to
determine whether, in accordance with the law of its national jurisdiction, an award is
valid or not. Nonetheless, there is no consensus that a decision of the seat court has

that effect.

14. In my opinion, there are good reasons to consider that a decision of the seat court that
holds, after a final hearing of all issues raised as to validity, on the merits and within
jurisdiction (i.e., authority), that an award is valid or invalid under the law of that seat,
logically, must have decided once for all as to whether the award is binding on the
parties in the sense of Article V(1)(e) other than in a case of a later discovered fraud.
That is, the seat court’s decision should resolve the issue of whether the award is
binding or not under its law, when it makes the order, declaration or other judicial

expression of that court’s conclusion.

15. However, there may be exceptions to this expectation. For example, first, a seat court,
in accordance with its own substantive and procedural law, may hear a challenge on
only one or some grounds available to challenge an award’s validity under Article V(1)
as a separate or preliminary issue, while leaving other issues to be determined at a later
stage, or secondly, where the features of the particular national judicial system do not

accord with the common law and civil law principle of finality in litigation derived

the plaintiff to succeed) ‘merges’ with the dispositive order or judgment and loses its independent existence.
Therefore, what stops the plaintiff bringing the same action again is the fact that the cause of action no longer
exists (because it has merged with that earlier order or judgment). However, if a plaintiff brings an action and
loses, there is nothing to merge in the order dismissing the claim. In Macquarie Bank Ltd v National Mutual
Life Association of Australia Ltd (1996) 40 NSWLR 543 at 556F Clarke JA, with whom Priestley JA agreed,
said: “There are, however, two observations which should be made about res judicata. The first is that the
doctrine of merger in the judgment only applies in a case in which the plaintiff establishes his cause of action
and it is that cause of action which merges in the judgment. Where the plaintiff fails to establish its cause of
action (that is, there is a verdict for the defendant) there is nothing to merge in the judgment and the doctrine of
res judicata operates as a true estoppel.”



from Roman Law!'#. Despite this qualified expectation of certainty, Article V enables
an enforcement court to decide whether or not to recognise or enforce an award on one

or more of the grounds other than Article V(1)(e).

The Yukos award

16. An instance of the complications that can arise from bifurcation of issues by a seat court
occurred in the decisions of Dutch courts in an award where the Netherlands was the
seat for an arbitration between the former majority shareholders of OAO Yukos Oil
Company and The Russian Federation. There, in 2014, Russia commenced a
proceeding in the Dutch trial court to set aside an arbitration award that had ordered it
to pay the shareholders over USD50 million in damages plus interest on various
grounds. One of Russia’s grounds of challenge was that the tribunal did not have
jurisdiction over it because it had not waived its sovereign immunity so as to have
submitted to the authority of the tribunal. Another of Russia’s grounds was that there
had been procedural fraud because of its allegation that the shareholders had bribed a

witness and had failed to disclose key documents'>.

17. As the case was progressing in the Dutch courts, the shareholders commenced a
proceeding in England for the recognition and enforcement of the award. The English
court initially stayed its proceeding under the analogue of Art V(1)(e) pending the
decision of the seat courts. In the event, on 5 November 2021, the Dutch Supreme
Court dismissed Russia’s appeal ground challenging the tribunal’s jurisdiction. It held
that Russia had waived its immunity and was bound by the award, but it also found that
the Hague Court of Appeal had erred on the procedural fraud issue and remitted that

issue to be further considered and decided by the Amsterdam Court of Appeal'®.

14 see AR Emmett, Roman Law under the Southern Cross (2025, Federation Press) at [1463]-[1465], viz, nemo
debet bis vexari pro una et eadem causa: nobody should be tried twice in respect of the same claim.

15 see Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at [6]
per Males LJ with whom Lewison and Zacaroli L]J agreed.

16 see Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at
[11] per Males LJ with whom Lewison and Zacaroli L]J agreed.



18. On the other side of the English Channel, on 1 November 2023, Cockerill J ordered
recognition and enforcement of the award'’. Her Ladyship did so before the
Amsterdam Court of Appeal had decided the procedural fraud issue, which, if decided
in Russia’s favour, would have vitiated the award. Before the hearing of Russia’s appeal
in the England and Wales Court of Appeal earlier this year, the Amsterdam Court of
Appeal dismissed the procedural fraud claim. Russia has appealed again to the Dutch

Supreme Court for cassation (reversal) of that decision's.

19. These were the facts before three different courts this year, where the shareholders
sought enforcement of the award, being first, Lewison, Males and Zacaroli LJJ in the
England and Wales Court of Appeal, secondly, Andre Mariam J, James Allsop and
Anthony Meagher 1JJ (sitting at first instance in the Singapore International
Commercial Court) in Singapore, and, thirdly, Srinivasan CJ, Rao and Wilkins JJ (in
the Court of Appeals for the District of Columbia) in the United States'®. On 27 June
2025, the Supreme Court of the United Kingdom (Lord Lloyd-Jones, Lord Stephens
and Lord Richards JJSC) refused Russia permission to appeal on the ground that Males

LJ’s reasons did not raise an arguable point of law.

20. In each of the three enforcement courts, the question was whether in accordance with
the respective laws of England, Singapore and the United States, Russia was estopped
by the decision of the Dutch Supreme Court from denying that Russia had waived its
sovereign immunity and that, as a result, the tribunal had jurisdiction to make the award
against it. This is an instance where it makes sense to use the term ‘transnational issue
estoppel’. That is because the Dutch Supreme Court decision did not finally resolve
the question whether the award was valid or binding under its law as that of the seat

since the procedural fraud claim was still to be decided.

21. Both the English and Singapore courts held that an issue estoppel arose from the
decision of the Dutch Supreme Court that the tribunal had jurisdiction. The issue

estoppel precluded Russia from relying on its statutory sovereign immunity to resist

'7 Hulley Enterprises Ltd v The Russian Federation [2024] KB 208.

18 see Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at
[15] per Males LJ with whom Lewison and Zacaroli L]J agreed.

Y Hulley Enterprises Ltd v The Russian Federation (CADC) USCA Case #23-7174; Document #2128767; 5
August 2025.



22.

enforcement in each of those States?’. The judgment of the Dutch Supreme Court
satisfied each enforcement court’s statutory requirements for recognition as a foreign
judgment?!. The Dutch Supreme Court’s findings that Russia had waived its sovereign
immunity and the award was binding thus engaged the exception from sovereign
immunity in the respective enforcement State’s statute that applies if a State has agreed
in writing to submit a dispute to arbitration. This is reflected in s 17 of the Foreign
States Immunities Act 1984 (Cth) which provides that a foreign State is not immune
from the jurisdiction of an Australian court exercising its supervisory jurisdiction in
respect of an arbitration involving a foreign State that is a party to an agreement in

which it has agreed to submit disputes to arbitration®?.

In contrast, the District of Columbia Court of Appeals set aside the Federal District
Court’s judgment, which appeared simply to have adopted the tribunal’s finding that
Russia was bound by an arbitration agreement. Rao J giving the opinion of the Court
of Appeals held that on the remitter, the District Court would have to decide whether

“issue preclusion”, as issue estoppel is termed in the United States, “extends to foreign

205 1 of the State Immunity Act 1978 (UK) and s 3(1) of the State Immunity Act 1979 (Sing).
21's 31 of the Civil Jurisdiction and Judgment Act 1982 (UK); Hulley Enterprise Ltd v Russian Federation
[2025] SGHC() 19 at [74], [112], per Anthony Meagher 1J (delivering the joint judgment of Andre Maniam J
and himself).
22 Section 17 provides:

Arbitrations

(1) Where a foreign State is a party to an agreement to submit a dispute to arbitration, then, subject to any

inconsistent provision in the agreement, the foreign State is not immune in a proceeding for the
exercise of the supervisory jurisdiction of a court in respect of the arbitration, including a proceeding:
(a) by way of a case stated for the opinion of a court;
(b) to determine a question as to the validity or operation of the agreement or as to the arbitration
procedure; or
(c) to set aside the award.

(2) Where:

(a) apart from the operation of subparagraph 11(2)(a)(ii), subsection 12(4) or subsection 16(2), a
foreign State would not be immune in a proceeding concerning a transaction or event; and
(b) the foreign State is a party to an agreement to submit to arbitration a dispute about the
transaction or event;
then, subject to any inconsistent provision in the agreement, the foreign State is not immune in a
proceeding concerning the recognition as binding for any purpose, or for the enforcement, of an award
made pursuant to the arbitration, wherever the award was made.

(3) Subsection (1) does not apply where the only parties to the agreement are any 2 or more of the

following:
(a) a foreign State;
(b) the Commonwealth;
(c) an organisation the members of which are only foreign States or the Commonwealth and one or
more foreign States.



»23 His Honor said**: “Whether to apply issue preclusion to foreign

judgments
judgments with respect to determinations of foreign sovereign immunity is a novel

question that may implicate foreign relations and international law.”

Approaches to whether a seat or enforcement court decision as to award validity is binding

23. English courts apply a principle that they classify as “issue estoppel” if an award
creditor seeks to enforce an award that the seat court has set aside?. However, that
classification loosely incorporates the principles of both the doctrines of res judicata
(i.e., merger and cause of action or claim estoppel) and what in Australian law is known

as issue estoppel.

24.1In Diag Human SE v The Czech Republic*® Eder J held that a transnational issue
estoppel arose from an Austrian enforcement court’s decision against the Czech
Republic. Sir Bernard gave the following summary?’ of the elements for what in
English law is called a transnational issue estoppel that Clarke LJ (with whom Mantell
LJ and Rimer J agreed) had stated in Good Challenger Navegante SA v
Metalexportimport SA (The Good Challenger)®:

in order to establish an issue estoppel four conditions must be satisfied, namely (1) that the
judgment must be given by a foreign court of competent jurisdiction; (2) that the judgment must
be final and conclusive and on the merits; (3) that there must be identity of parties; and (4) that
there must be identity of subject matter, which means that the issue decided by the foreign court
must be the same as that arising in the English proceedings: see, in particular Car! Zeiss Stiftung
v Rayner C Keeler Ltd (No 2) [1967] 1 AC 853 (“the Carl Zeiss” case), The Sennar (No 2)
[1985] 1 WLR 490, especially per Lord Brandon at p 499, and Desert Sun Loan Corporation v
Hill [1996] 2 Al ER 847....

The authorities establish that there must be “a full contestation and a clear decision” on the issue
in question. That is made clear in the speech of Lord Wilberforce in the Car! Zeiss case and (as
the judge observed in paragraph 36) was echoed by Lord Brandon in The Sennar (No 2). The

23 Hulley Enterprises Ltd v The Russian Federation (CADC) USCA Case #23-7174; Document #2128767; 5
August 2025 at p 14.

2% Hulley Enterprises Ltd v The Russian Federation (CADC) USCA Case #23-7174; Document #2128767; 5
August 2025 at p 15.

25 Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at [79]
per Males LJ with whom Lewison and Zacaroli LJJ agreed; see too Mustill & Boyd: Commercial and Investor
State Arbitration (3™ ed) Foxton et al, 2025 at [17.153].

2612014] EWHC 1639 (Comm).

2712014] EWHC 1639 (Comm) at [53].

282003] EWCA Civ 1668; [2004] 1 Lloyd’s Rep 67 at [50] and [54] (the Court of Appeal did not find that there
was an issue estoppel in that case: see at [85]).



cases also underline four further important features of the approach of the courts to issue
estoppel, which I will consider in turn. They are as follows:

i) It is irrelevant that the English court may form the view that the decision of the
foreign court was wrong either on the facts or as a matter of English law.
ii) The courts must be cautious before concluding that the foreign court made a clear

decision on the relevant issue because the procedures of the court may be different
and it may not be easy to determine the precise identity of the issues being

determined.
iii) The decision of the court must be necessary for its decision.
1v) The application of the principles of issue estoppel is subject to the overriding

consideration that it must work justice and not injustice.

25. Eder J found that where a foreign court of competent jurisdiction had decided finally
and conclusively on the merits that an award between the parties to the litigation in the
English court was not binding in the sense used in Article V(1)(e), and the issue was
the same in the English proceeding, an issue estoppel arose in the enforcement

proceeding under the New York Convention®.

26. In The Republic of India v Deutsche Telekom AG, the Court of Appeal of Singapore
held in late 2023 that “the doctrine of transnational issue estoppel is applicable in the
context of international commercial arbitration at least in relation to a prior decision of
a seat court regarding the validity of an award”°. Their Honours described the decision
of Eder J in Diag Human SE v The Czech Republic’! as a landmark in English law
because it had applied the principles of transnational issue estoppel in the context of
international commercial arbitration®’, noting that his Lordship had applied this

principle to a decision of an enforcement court, as opposed to a seat court*>.

27.1am not sure that it is necessarily appropriate to treat an enforcement court’s decision
as giving rise to an estoppel, for example, as to the application of the law of the seat, if
that enforcement decision is not itself based on an estoppel created by a decision of the
seat court. What is another enforcement court to do if faced with conflicting judgments
of a seat and an enforcement court as to whether an award is binding, as occurred with

the Dallah award?

2 Diag Human SE v The Czech Republic [2014] EWHC 1639 (Comm) at [59] and [62].

30 The Republic of India v Deutsche Telekom AG [2023] SGCA(I) 10 at [102] per Sundaresh Menon CJ, Judith
Prakash JCA, Steven Chong JCA and Robert French 1J; [193] per [Lord] Jonathon Hugh Mance 1J concurring.
3112014] EWHC 1639 (Comm).

32 The Republic of India v Deutsche Telekom AG [2023] SGCA(I) 10 at [81] and see too at [215] per [Lord]
Jonathon Hugh Mance.

3 Diag Human SE v The Czech Republic [2014] EWHC 1639 (Comm) at [62].

10



28. To date in 2013, in Gujarat NRE Coke Ltd v Coeclerici Asia (Pte) Ltd, the Full Court
of the Federal Court of Australia adopted a different approach, namely of giving
primacy to a seat court decision and refrained from deciding whether issue estoppel
applied in such circumstances®. The Court of Appeal of Singapore noted that the
Australian use of the so-called primacy principle was similar to the position in the
United States where a court “will only decline to honor the decision of a seat court if
there is sufficient reason to do so”>°. Sundaresh Menon CJ, Judith Prakash JCA, Steven
Chong JCA and Robert French 1J suggested that the primacy principle ought only apply,
first, if for some reason a prior decision of the seat court did not create an issue estoppel
(in the English sense) in the jurisdiction of the enforcement court and, secondly, for the
purpose of addressing the concern of preventing “an issue from being relitigated save
in exceptional circumstances where this might be warranted”*®. Their Honours

suggested an understanding of how the primacy principle operated, where they said®’:

By way of summary the Primacy Principle may be understood as follows, subject to further
elaboration as the law develops:

(a) An enforcement court will act upon a presumption that it should regard a prior
decision of the seat court on matters pertaining to the validity of an arbitral award
as determinative of those matters.

(b) The presumption may be displaced (subject to further development):

(i) by public policy considerations applicable in the jurisdiction of the

enforcement court;

(il) by demonstration:

(A) of procedural deficiencies in the decision making of the seat
court; or

(B) that to uphold the seat court’s decision would be repugnant to
fundamental notions of what the enforcement court considers
to be just;

(iii) where it appears to the enforcement court that the decision of the seat
court was plainly wrong. The latter criterion is not satisfied by mere
disagreement with a decision on which reasonable minds may differ. (As
to where in the range between those two extremes, an enforcement court
may land on, is something we leave open for development.)

3% Gujarat NRE Coke Ltd v Coeclerici Asia (Pte) Ltd [2013] FCAFC 109; 304 ALR 468 at 486 [65] per Allsop
CJ, Besanko and Middleton JJ; see too Hub Street Equipment Pty Ltd v Energy City Qatar Holding Co [2021]
FCAFC 110; 290 FCR 298 at 317 [77] per Stewart J with whom Allsop CJ at 301 [1] and Middleton J at 302
[12] agreed.

35 The Republic of India v Deutsche Telekom AG [2023] SGCA(I) 10 at [111]

36 The Republic of India v Deutsche Telekom AG [2023] SGCA(I) 10 at [124]-[125].

37 The Republic of India v Deutsche Telekom AG [2023] SGCA(I) 10 at [130].

11



Discretion not to give effect to estoppel

29. The Court of Appeal of Singapore held that Article V(1)(e) of the New York Convention
is framed permissively, using the word ‘may’ so that an enforcement court can, but is
not bound to, abide by a seat court’s decision to set aside an award when considering

whether or not to recognise or enforce the award in its own jurisdiction’®.

30. One basis on which courts have a discretion for not giving effect to a transnational
estoppel is where doing so would work not justice, but injustice, being the fourth feature

that Eder J identified in Diag Human SE v The Czech Republic®.

The importance of a seat court decision

31. Obviously, the existence of an estoppel that the law of the forum (/ex fori) will recognise
depends on a combination of its law together with the law of the State where the
decision said to create the estoppel was made, customary international law and the
operation of Article V of the New York Convention. A decision of a seat court that does
or does not set aside an award may create a res judicata. First, a seat court decision to
set aside an award may effect a merger (in the sense of Australian law) of all the
successful challenger’s rights to impugn the award into the court’s order so that those
rights no longer have an independent existence*’. Secondly, in contrast, a seat court’s
decision not to set an award aside may give rise to a cause of action or claim estoppel,
which, under Australian law, has the effect of precluding the losing party from bringing
or maintaining any or one or more claims in a later proceeding that denies that the award
is binding under the law of the seat within the meaning of Article V(1)(e). However, in
this instance, it is necessary to identify with precision the process that the seat court
followed under its law to decide that the award is not binding or invalid to ascertain

whether the decision has the legal character of a determination that negates the

38 The Republic of India v Deutsche Telekom AG [2023] SGCA(I) 10.

312014] EWHC 1639 (Comm) at [54].

40 Clayton v Bant [2020] HCA 44; 272 CLR 1 at 12 [29] per Kiefel CJ, Bell and Gageler JJ, 25-26 [66]-[67] per
Edelman J.

12



32.

33.

34.

existence or justiciability of all other grounds for a challenge under Article V than the

ground or grounds with which the seat court dealt in its reasons or determination®!.

An issue estoppel under Australian law occurs in respect of a determination of fact, law
or mixed fact and law, that was necessary (not merely incidental, collateral or
subsidiary) for the previous court to make so as to arrive at its dispositive order. Thus,
a finding by a seat, or possibly enforcement, court that a State has waived its immunity
to the arbitral tribunal’s jurisdiction is a necessary determination in the course of
making that court’s order that either, in a seat court, the award should not be set aside,
or in an enforcement court, the award should be recognised and or enforced. That is,
the legal effect of such a decision is that the seat or enforcement court could not have
determined that the sovereign State was bound by an award unless it necessarily had
determined that the State had waived its immunity to the arbitral tribunal’s jurisdiction.
Unless the State actually had waived its immunity, the tribunal could not have issued

any award against it.

So, in the context of a foreign State’s assertion that it had not waived its immunity, both
a seat and enforcement court necessarily has jurisdiction to decide that claim. And,
because the question of sovereign immunity may be either the only aspect or one of a
number of aspects of determining the validity, recognition or enforcement of the award,
the decision that the foreign State had or had not waived its immunity can create either
a res judicata, in the former case, or an issue estoppel, in the later case, between it and

the other party to the award*.

In England, the analytical position has now become even less precise because in Hulley
Enterprises Ltd v The Russian Federation® Males L] said* “[i]ssue estoppel in English

law is an enforceable substantive right” and went on to pronounce*:

41 Clayton v Bant [2020] HCA 44; 272 CLR 1 at 13-14 [34] per Kiefel CJ, Bell and Gageler JJ.

42 Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at [68]-

[70]; Hulley Enterprise Ltd v Russian Federation [2025] SGHC(I) 19 at [146], per Andre Maniam J and
Anthony Meagher 1J, James Allsop 1J agreeing at [148].
43 Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411.

4 Hulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at [34].
“SHulley Enterprises Ltd v The Russian Federation [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411 at [65],

referring to what he had said at [31]-[34].

13



in general, an estoppel cannot enlarge a jurisdiction created by statute and cannot create
jurisdiction in circumstances where statute provides that the court does not have such
jurisdiction. Ostensible authority, which is a form of deemed authority where no actual authority
exists, is a good example of that principle. However, issue estoppel, despite the presence of
the word 'estoppel’, is different. It is simply a convenient label for the legal principle that
a previous decision of a court of competent jurisdiction creates an enforceable legal right
in English law, which principle is based on the important public policy of finality in litigation.
In this regard I have already drawn attention to the fact that Lord Justice Diplock in Mills v
Cooper [[1967] 2 QB 459 at 468-469] distinguished issue estoppel from other traditional forms
of estoppel. In my judgment, therefore, to apply the principle of issue estoppel in deciding
whether a state has agreed in writing to submit a dispute to arbitration does not offend against
the rule that the court's jurisdiction cannot be enlarged or created by an estoppel.

35. With respect, a res judicata in both the senses of merger and claim or cause of action
estoppel creates a substantive right, being either the judgment into which the successful
party’s earlier rights merged, or, the negation of the asserted claim. But an issue
estoppel simply precludes a party from asserting or denying, in a subsequent
proceeding, the determination of an issue of fact, law or mixed fact and law that was a
necessary finding in an earlier proceeding to justify that court’s final decision. As a
matter of practicality, this preclusion may have a determinative effect in the later
proceeding; but such an effect is distinct from a legal right of the kind Males LJ
asserted. Rather as Diplock LJ explained in Mills v Cooper*S, issue estoppel:

has the effect of preventing the party “estopped” from calling evidence to show that the assertion
which is the subject of the “issue estoppel” is incorrect, but that is because the existence of the
“issue estoppel” results in there being no issue in the subsequent civil proceedings to which
such evidence would be relevant. Issue estoppel is a particular application of the general rule of
public policy that there should be finality in litigation.

36. Another way in which the courts have dealt with whether to give effect to the decision
of a seat or enforcement court that might give rise to an estoppel is under either
legislation or the rules of private international law in the forum dealing with the
recognition and enforcement of a foreign judgment. However, there is a difference in
approach between English and Malaysian law on how the recognition of a foreign
judgment as to the validity or enforceability of an international arbitration award

operates.

37.In Hulley Enterprises Ltd v The Russian Federation*’, Males LI* held that in English

law there was a rule that in order to give rise to an issue estoppel, the foreign judgment

46 [1967] 2 QB 459 at 469A-C.
47 [2025] EWCA Civ 108; [2025] 1 Lloyd’s Rep 411.
48 and see too Hulley Enterprise Ltd v Russian Federation [2025] SGHC(I) 19 at [113].
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38.

39.

had to be entitled to recognition under the domestic legislation dealing with recognition
and enforcement of such judgments*’. His Lordship said that that legislation did not
provide a shortcut for the party relying on the claimed issue estoppel, but rather it was
an additional requirement for the party to satisfy in order to be able to establish the issue

estoppel.

The Federal Court of Malaysia, that nation’s apex court, has recently held in yet another
OW Bunker case®® that recognition and enforcement of a foreign arbitral award can
occur under its statutory laws on the basis of either the Malaysian arbitration legislation
(that gives effect to the New York Convention), or where, as there, the award was the
subject of an English judgment, the Malaysian foreign judgment recognition legislation.
Their Lordships explained that the English judgment recognising and enforcing a
London Maritime Arbitration Association (LMAA) award did not effect a merger of the
award creditors’ (ING Bank NV and OW Bunker Far East (Singapore) Pte Ltd) rights
that had any extraterritorial effect, so that the original right to seek recognition and

enforcement of the award remained alive overseas.

Conclusion

Transnational estoppel is becoming increasingly invoked, and hence, important in
enforcement proceedings relating to arbitral awards. This is because once one reaches
the stage of enforcement internationally, award debtors, and in particular sovereign
States, are keen to exploit every possibility to avoid meeting their liabilities. In
addition, the principles of customary and public international law, including as enacted
in domestic statutes in respect of sovereign immunity and or the recognition and
enforcement of both foreign arbitral awards and judgments, can have variable
applications in each jurisdiction. Accordingly, one can see the juristic attraction in

developing widely accepted principles of estoppel or preclusion that emanate from a

45 31 of the Civil Jurisdiction and Judgments Act 1982 (UK).
S0 ING Bank NV & OW Bunker Far East (Singapore) Pte Ltd v Tumpuan Megah Development Sdn Bhd,

unreported, 13 August 2025, (Federal Court of Malaysia, Civil Appeal No. 02(i)-19-06/2024(W)) at [222] per

Abu Bakar Bin Jais PCA, Nallini Pathmanathan FCJ and Nordin Bin Hassan FCJ.
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final judicial decision on the merits in one State, be it a seat or enforcement court,

operating in other States in respect of the same subject matter.
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