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First Enforceable Undertaking in NZ Stevedoring Case

Maritime New Zealand (MNZ) has accepted an Enforceable Undertaking (EU) from one of
New Zealand’s largest stevedoring firms, ISO, after a near-fatal incident involving one of its
workers in December 2017.

The EU will cost ISO NZ$425,000, plus financial amends to the victim. Training and safety
improvements will be introduced as part of the undertaking.

Although MNZ does not pursue EUs as an alternative to prosecutions, they are a pathway that can
be applied for by the duty holder — in this case the stevedore — which has contravened the Health
and Safety at Work Act or is alleged to have contravened it.

When a proposed EU is accepted, any legal proceedings connected to the alleged contravention
are discontinued.

An EU is an enforcement option which is voluntarily entered into by the duty holder and is a
binding agreement.

Once the duty holder has applied for an EU, MNZ considers the application and decides if it meets the
requirements. The agency is not compelled to accept an application for an enforceable undertaking
and it should be noted an EU cannot be accepted for a contravention or alleged contravention for a
“category one” offence.

In the case involving ISO, a stevedore was trying to get down from logs stacked above a ship’s deck
and fell eight metres onto a concrete wharf at Port of Tauranga. The 28-year-old slipped and fell,
after a safety railing he was relying on broke. The impact shattered bones in his legs and arms and
he also suffered internal injuries that saw him hospitalised for 56 days and having to undergo
numerous surgeries.

The accident has had lasting repercussions for both the Mount Maunganui-based stevedoring firm ISO
and the shipping line China Navigation Company (CNCo) which operated the log carrier Pakhoi.

MNZ pursued a prosecution against CNCo under the Maritime Transport Act and in July this year the
company pleaded guilty and was fined NZ$24,000 and ordered to pay NZ$30,000 in reparations.

In the case of ISO, MNZ decided against a prosecution after the stevedore proposed a legally-
enforceable EU. Under the terms of that undertaking, 1SO will:

» develop and deliver a national training programme for management personnel on working
at heights in stevedoring operations. This will include risk management, the supply and
maintenance of safety equipment, ensuring the competency of all involved, delivering training
to all ISO’s 400 stevedoring staff and ensuring the injured worker is involved in developing
and delivering the training

» research and develop solutions for access to and egress from above-deck cargo — getting on
and off cargo stacked above decks is difficult and can be dangerous

» research and develop alternative methods of descending from above-deck cargo in case
of emergency
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The Pakhoi, which has been involved in the first Enforceable Undertaking (EU) from a stevedore in New Zealand
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+ develop a stevedores’ ship safety database by working with the Port Industry Association to
create a national online portal through which stevedores can share and access information
about ships and incidents to identify problematic ships and identify solutions

* continue to provide the injured worker with ongoing support

* make suitable donations to the Philips Search and Rescue Trust — one of whose air
ambulances transported the injured man between hospitals — and to the pre-school the
man’s children attend

ISO consulted with the Amalgamated Stevedores Union, the injured man and his family, the
Port Industry Association, Port of Tauranga and ship charterers when it was drafting the EU.

EUs are used in Australia as well as in New Zealand. While this is the first EU that MNZ has accepted,
some have been accepted by other New Zealand regulators, such as WorkSafe NZ. New Zealand’s
Health and Safety at Work Act is largely based on Australian legislation.

A MNZ spokesperson told Semaphore that the regulator would only accept an EU proposal if it
demonstrated three main principles:

» benefits to the workplace

* benefits to the industry
* benefits to the community

The proposal must account for the benefits that accrue to the duty holder by the prosecution not
proceeding. This includes avoiding a conviction and other sentencing outcomes.

It should indicate whether the duty holder has undertaken enquiries with any applicable union and
within its sector/industry about the proposed measures and what feedback was received, as well as
include appropriate amends for any victim (monetary or otherwise).

It should also indicate whether the duty holder has had contact with the victim about the proposed
amends and measures and what feedback was received, as well as acknowledge the underlying
conduct or failures that gave rise to the contravention.

Promoting the objectives or purposes of health and safety legislation means the commitments should
“‘raise the bar” or promote progressively-higher standards of work health and safety in the given
industry or sector.

While the undertaking is entered into voluntarily by the duty holder, it is a binding agreement that must
be signed off by MNZ compliance systems delivery deputy director.

Failing to comply with an EU is an offence under Section 126 of the Health and Safety at Work Act. If
MNZ believes a duty holder has not complied with any aspect of an enforceable undertaking, it may
investigate and pursue enforcement action.

MNZ central region compliance manager Michael-Paul Abbott confirmed the EU is the first in the
maritime industry here.

“Their aim is to improve health and safety at a workplace and across an industry and to remedy harm
caused to workers and their families,” he stated.

“We took into account the significant commitment made by ISO to raising health and safety standards
in the industry and the fact that the company had committed to provide ongoing support for the injured
worker and his family.”

For more information about EUs, MNZ’s policy and a copy of the ISO EU specifically, please refer here.
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https://www.maritimenz.govt.nz/commercial/safety/health-and-safety/enforceable-undertakings.asp

