N

_—

|

M—+K

macpherson+kelley lawyers

Geoff Farnsworth
Principal, Macpherson + Kelley, Sydney




\

NN
Nm+k

macpherson+kelley lawyers

What should our policy be with respect to appeals from
arbitration awards?

Gordian Runoff Ltd v Westport Insurance Corp [2010]
NSWCA 57

Some observations on sections 38 and 41 of the
Commercial Arbitration Act
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3 regimes;
Commercial Arbitration Act (CAA);

International Arbitration Act (IAA)/UNCITRAL Model Law;
Cf Arbitration Act 1996 (UK)

What is the policy?
Party autonomy?

“It is preferable to minimise the involvement of courts in
arbitration wherever possible”.

Accept the “Nema” guidelines;
Don’t promote “re-hearing” or hearing full argument;
What is wrong with section 3877
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(2) Subject to subsection (4), an appeal shall lie to the
Supreme Court on any question of law arising out of an
award.

(4) An appeal under subsection (2) may be brought by
any of the parties to an arbitration agreement:

(a) with the consent of all the other parties to the
arbitration agreement, or

(b) subject to section 40, with the leave of the Supreme
Court.
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(5) The Supreme Court shall not grant leave under subsection (4) (b)
unless it considers that:

(a) having regard to all the circumstances, the determination of the

guestion of law concerned could substantially affect the rights of
one or more parties to the arbitration agreement, and

(b) there is:
() a manifest error of law on the face of the award, or

(1) strong evidence that the arbitrator or umpire made an error of law
and that the determination of the question may add, or may be
likely to add, substantially to the certainty of commercial law.
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Application for setting aside as exclusive recourse against arbitral
award

(1) Recourse to a court against an arbitral award may be made only

by an application for setting aside in accordance with paragraphs
(2) and (3) of this article.

(2) An arbitral award may be set aside by the court specified in article
6 only if:

(a) the party making the application furnishes proof that:

() a party to the arbitration agreement referred to in article 7 was
under some incapacity; or the said agreement is not valid under
the law to which the parties have subjected it or, failing any
Indication thereon, under the law of this State; or

(1) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was
otherwise unable to present his case; or




(i) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or contains
decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, only
that part of the award which contains decisions on matters not
submitted to arbitration may be set aside; or

(Iv) the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties, unless
such agreement was in conflict with a provision of this Law from
which the parties cannot derogate, or, failing such agreement, was
not in accordance with this Law; or (b) the court finds that: (i) the
subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or (ii) the award is in conflict
with the public policy of this State.




Section 21

(now) “If the parties to an arbitration agreement have (whether
In the agreement or in any other document in writing) agreed

that any dispute that has arisen or may arise between them is
to be settled otherwise than in accordance with the Model Law,
the Model Law does not apply in relation to the settlement of
that dispute.”

Cf Gradipore and Eisenwerk

(soon) “If the Model Law applies to an international
commercial arbitration, the law of the State or Territory does
not apply to that arbitration.”




69 Appeal on point of law

(1)Unless otherwise agreed by the parties, a party to arbitral
proceedings may (upon notice to the other parties and to the
tribunal) appeal to the court on a question of law arising out of an

award made in the proceedings.

An agreement to dispense with reasons for the tribunal’s award shall
be considered an agreement to exclude the court’s jurisdiction
under this section.

(2)An appeal shall not be brought under this section except—
(a) with the agreement of all the other parties to the proceedings, or
(b) with the leave of the court.

The right to appeal Is also subject to the restrictions in section 70(2)
and (3).




(3) Leave to appeal shall be given only if the court is satisfied—

(a) that the determination of the question will substantially affect the
rights of one or more of the parties,

(b) that the gquestion is one which the tribunal was asked to
determine,

(c) that, on the basis of the findings of fact in the award—
(1) the decision of the tribunal on the question is obviously wrong, or

(1) the question is one of general public importance and the decision
of the tribunal is at least open to serious doubt, and

(d) that, despite the agreement of the parties to resolve the matter by
arbitration, it is just and proper in all the circumstances for the
court to determine the question.




(4)An application for leave to appeal under this section shall identify the question of law to be
determined and state the grounds on which it is alleged that leave to appeal should be granted.

(5)The court shall determine an application for leave to appeal under this section without a
hearing unless it appears to the court that a hearing is required.

(6)The leave of the court is required for any appeal from a decision of the court under this

section to grant or refuse leave to appeal.

(7)On an appeal under this section the court may by order—
(a) confirm the award,

(b) vary the award,

(c) remit the award to the tribunal, in whole or in part, for reconsideration in the light of the
court’s determination, or

(d) set aside the award in whole or in part.

The court shall not exercise its power to set aside an award, in whole or in part, unless it is
satisfied that it would be inappropriate to remit the matters in question to the tribunal for
reconsideration.

(8)The decision of the court on an appeal under this section shall be treated as a judgment of
the court for the purposes of a further appeal.

But no such appeal lies without the leave of the court which shall not be given unless the court
considers that the question is one of general importance or is one which for some other special
reason should be considered by the Court of Appeal.




Lord Diplock in Pioneer Shipping v BTP Tioxide (“The
Nema”)(No 2) [1982] AC 724

Dealing with the Arbitration Act 1979,
on which s38 of the CAA Is based

Regular Appeals from arbitration awards under the
Arbitration Act 1996




Clearly and forcefully expresses the policy that judicial
Intervention in arbitration and awards should be

minimised.
As a matter of procedure, the application for leave

under s38 and the appeal should only be heard
concurrently in exceptional circumstances;

The decision of the Victorian Court of Appeal in Qll
Basins v BHP [2007] VSCA 255 is not good law In
NSW;




Must all grounds of appeal be manifest?

Ipp JA In Sea Containers Ltd v ICT Pty Ltd [2006]
NSWCA 327

The “Admiralty” exception at s41(1)(a) of the CAA







